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(2) From others. The Office of General
Counsel may inquire into the facts and
circumstances underlying a request for
unpublished information and rely on
sources of information other than the
requester, including other parties to
the matter at issue.

§911.5 Consideration of requests.

(a) Discretion. Each decision con-
cerning the availability of unpublished
information is at the sole discretion of
the Finance Board based on a weighing
of all appropriate factors. The decision
is a final agency action that exhausts
administrative remedies for disclosure
of the information.

(b) Time to respond. The Finance
Board generally will respond in writing
to a request for unpublished informa-
tion within 60 days of receipt absent
exigent or unusual circumstances and
dependent upon the scope and com-
pleteness of the request.

(c) Factors the Finance Board may con-
sider. The factors the Finance Board
may consider in making a determina-
tion regarding the availability of un-
published information include:

(1) Whether and how the requested
information is relevant to the purpose
for which it is sought;

(2) Whether information reasonably
suited to the requester’s needs other
than the requested information is
available from another source;

(3) Whether the requested informa-
tion is privileged;

(4) If the request is in connection
with a legal proceeding, whether the
proceeding has been filed;

(5) The burden placed on the Finance
Board to respond to the request;

(6) Whether production of the infor-
mation would be contrary to the public
interest; and

(7) Whether the need for the informa-
tion clearly outweighs the need to
maintain the confidentiality of the in-
formation.

(d) Disclosure of unpublished informa-
tion by others. When a person or entity
other than the Finance Board has a
claim of privilege regarding unpub-
lished information and the information
is in the possession or control of that
person or entity, the Finance Board, at
its sole discretion, may respond to a re-
quest for the information by author-
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izing the person or entity to disclose
the information to the requester pursu-
ant to an appropriate confidentiality
order. Finance Board authorization to
disclose information under this para-
graph does not preclude the person or
entity in possession of the unpublished
information from asserting its own
privilege, arguing that the information
is not relevant, or asserting any other
argument to protect the information
from disclosure.

(e) Notice to supervised entities and
Bank members. The Finance Board gen-
erally will notify a supervised entity or
Bank member that it is the subject of
a request, unless the Finance Board, in
its sole discretion, determines that to
do so would advantage or prejudice any
of the parties to the matter at issue.

[64 FR 44106, Aug. 13, 1999, as amended at 65
FR 8258, Feb. 18, 2000]

§911.6 Persons and entities with ac-
cess to unpublished information.

(a) Notice to Finance Board. Any per-
son, including a current or former Fi-
nance Board employee or agent, or any
entity, including a supervised entity,
Bank member, or government agency
that receives a request for, or is served
with a subpoena, order, or other legal
process to disclose unpublished infor-
mation by document or testimony,
must immediately notify the Office of
General Counsel.

(b) Response of person or entity served
with request. Unless the Finance Board
has authorized in writing disclosure of
the requested information:

(1) A current or former Finance
Board employee or agent or a super-
vised entity that must respond to a
subpoena, order, or other legal process,
must decline to disclose the requested
information, citing this part as author-
ity.

(2) A non-Finance Board person or
entity may not disclose unpublished in-
formation unless:

(i) The requester has sought the in-
formation from the Finance Board
under this part; and

(ii) After the Finance Board or the
Department of Justice has had the op-
portunity to appear and oppose disclo-
sure, a Federal court has ordered the
person or entity to disclose the infor-
mation.
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(c) Finance Board response. If the Fi-
nance Board does not authorize in writ-
ing disclosure of the requested infor-
mation, the Finance Board will provide
a copy of this part to the person or en-
tity at whose instance the process was
issued and advise that person or entity
or the court or other body that the Fi-
nance Board has prohibited disclosure
of the information under this part. The
Finance Board or the Department of
Justice may intervene in the matter at
issue, attempt to have the compulsory
process withdrawn, or register other
appropriate objections.

[64 FR 44106, Aug. 13, 1999, as amended at 65
FR 8258, Feb. 18, 2000]

§911.7 Availability of unpublished in-
formation by testimony.

(a) Scope. (1) The scope of permissible
testimony is limited to that set forth
in the written authorization granted
by the Finance Board. The Finance
Board may act to ensure that the scope
of testimony provided is consistent
with the written authorization.

(2) A party to the matter at issue
that did not join in a request for un-
published information who wishes to
question a witness beyond the author-
ized scope must request expanded au-
thorization under this part. The Fi-
nance Board will attempt to render de-
cisions on such requests in an expe-
dited manner.

(3) The Finance Board generally will
not authorize a current employee or
agent to provide expert or opinion tes-
timony for a private party.

(b) Manner in which testimony is given.
(1) The Finance Board ordinarily will
make the authorized testimony of a
former or current employee or agent
available only through written inter-
rogatories or deposition. The Finance
Board will not authorize testimony at
a trial or hearing unless the requester
shows that properly developed deposi-
tion testimony could not be used or
would be inadequate at the trial or
hearing.

(2) If the Finance Board has author-
ized testimony in connection with a
legal proceeding, the requester must
cause a subpoena to be served on the
employee in accordance with applica-
ble rules of procedure, with a copy by
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registered or certified mail to the Of-
fice of General Counsel.

(3) If the authorized testimony is
through deposition, the deposition or-
dinarily will take place at the Finance
Board’s offices at a time that will
avoid substantial interference with the
performance of the employee’s official
duties.

(4) The requester is responsible for all
costs associated with an employee’s ap-
pearance, including provision of a copy
of a transcript of the deposition at the
request of the Office of General Coun-
sel. The person whose deposition was
transcribed does not waive his or her
right to review the transcript and note
errors.

(c) Restrictions on use and disclosure.
The Finance Board may condition its
authorization of deposition testimony
on an agreement of the parties to ap-
propriate limitations, such as an agree-
ment to keep the transcript of the tes-
timony under seal or to make the tran-
script available only to the parties, the
court or other body, or the jury. Upon
request made pursuant to this part or
on its own initiative, the Finance
Board may authorize use of a deposi-
tion transcript in another legal pro-
ceeding or non-adversarial matter.

(d) Responsibility of litigants. If the
testimony is disclosed in connection
with a legal proceeding, the requester
is responsible for:

(1) Promptly notifying all other par-
ties to the legal proceeding of the dis-
closure, and, after entry of a protective
order, providing copies of the testi-
mony to the other parties who are sig-
natories and subject to the protective
order; and

(2) At the conclusion of the legal pro-
ceeding, retrieving the testimony from
the court or other body’s file as soon as
it is no longer required and certifying
to the Finance Board that every party
covered by the protective order has de-
stroyed the unpublished information.

§911.8 Availability of unpublished in-
formation by document.

(a) Scope. The scope of permissible
document disclosure is limited to that
set forth in the written authorization
granted by the Finance Board. The Fi-
nance Board may act to ensure that
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